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ENVIRONMENT, CLIMATE CHANGE AND LAND REFORM COMMITTEE 
 

AGENDA 
 

31st Meeting, 2020 (Session 5) 
 

Tuesday 17 November 2020 
 
The Committee will meet at 9.00 am in a virtual meeting and be broadcast on 
www.scottishparliament.tv. 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 5 in private. 
 
2. Scottish Parliament’s environmental performance and response to the 

climate emergency: The Committee will take evidence from— 
 

David McGill, Clerk/Chief Executive, Lynsey Hamill, Group Head of 
Resilience and Sustainability, and Maureen Lynch, Environmental 
Performance Manager, Scottish Parliament. 
 

3. European Union (Withdrawal) Act 2018: The Committee will consider a 
proposal by the Scottish Government to consent to the UK Government 
legislating using the powers under the Act in relation to the following UK 
statutory instrument proposals— 

 
The Control of Mercury (Amendment) (EU Exit) Regulations 2020; and 
The Greenhouse Gas Emissions Trading Scheme (Withdrawal 
Agreement) (EU Exit) Regulations 2020. 
 

4. Subordinate legislation: The Committee will consider the following negative 
instrument— 

 
The Water and Sewerage Services Undertaking (Borrowing) (Scotland) 
Order 2020. 
 

5. Scottish Parliament’s environmental performance and response to the 
climate emergency: The Committee will consider the evidence heard earlier in 
the meeting. 
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6. EU Exit and the environment (in private): The Committee will consider its 
draft response to recent correspondence from the Finance and Constitution 
Committee.  

 
7. Work programme (in private): The Committee will consider its work 

programme. 
 
 

Lynn Tullis 
Clerk to the Environment, Climate Change and Land Reform Committee 

Room T3.40 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5240 

Email: ecclr.committee@parliament.scot. 
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Environment, Climate Change and Land Reform Committee 

31st Meeting, 2020 (Session 5), Tuesday, 17 November 2020 

Scottish Parliament’s environmental performance and response to the climate 

emergency 

Introduction 

1. This session provides an opportunity for the Committee to meet with the Chief 
Executive of the Parliament to discuss the Scottish Parliament’s Environmental 
Performance, the response to the climate emergency, the Committee’s 
recommendations to support climate change scrutiny, and plans for COP26.  

Background  

1. Prior to the current health crisis the Committee had been considering how the 
Parliament should be responding to the global climate emergency, Scotland’s 
net-zero commitment and the revised emissions reduction pathway, and 
holding the Scottish Government to account. The Committee considered two 
questions: 
 

• How can we embed climate considerations into the decision making and the 
culture of the organisation to achieve a net zero/zero emissions Parliament 
by 2030s?  

• What do we need to do to ensure climate considerations are effectively 
embedded in parliamentary scrutiny? 

2. The Committee considered that the necessary organisational and scrutiny 
approach should be in place before the next parliamentary session, and ahead 
of COP26. The Committee also set out what, in its view, was required to 
improve the understanding of the impact of climate change across all policy 
areas and committees and to improve climate change scrutiny in the 
Parliament. A summary of the Committee’s recommendations is included in 
Annexe B. 
 

3. The Committee wrote to the Chief Executive in December 2019 to provide an 
update on developments in relation to climate change and the work of the 
ECCLR Committee and to highlight the potential for wider parliamentary 
engagement. At that time the Committee indicated it would welcome an 
opportunity for discussion with the Chief Executive and the senior management 
team. The Committee also wrote to the Presiding Officer, the SPCB, the 
Conveners’ Group and a number of parliamentary Committees. A planned 
meeting with the SPCB and Chief Executive, postponed as a result of the 
pandemic, took place in August 2020. The Committee agreed to follow this with 
a formal session with the Chief Executive. 
 

Parliament’s Environmental Performance 

4. The Committee is conscious that Parliament has a critical role in Scotland in 
leading the conversation on environmental performance and climate change, in 
acting as an exemplar and in effectively scrutinising the Scottish Government 

https://www.parliament.scot/parliamentarybusiness/CurrentCommittees/102792.aspx
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and public bodies on their sustainable development and climate performance. 
The Committee is aware that public bodies, including Zero Waste Scotland and 
Scottish Water have committed to net zero and produced net zero routemaps.  
 

5. The Parliament has recently published its Sustainable Development Annual 
Report 2019-20. The Parliament’s Carbon Management Plan runs to 2020 and 
there is no published carbon plan from 2021 onwards. A diagram from the 
Sustainable development Annual Report explaining the scope I, scope II and 
scope III/expanded scope III emissions is included in Annexe B. 

6. The Parliament’s current Strategic Plan does not reference climate, sustainable 
development or environment, but the Parliament’s delivery plan does and this 
is summarised below. The plans referenced below are not public documents:   

• Develop Delivery Plan by September 2020 for agreement with the 
Leadership Group (A draft plan will be discussed at Sustainable 
Development Board in November 2021 and if approved, presented to LG 
and SPCB for final sign off) 

• Prepare Session 6 Plan and budgetary assumptions by September 2020 – 
(Resource plans are considered every June). 

• Increase capability on use of sustainability tool with business areas by 
October 2020  (delayed until December) 

• Develop an agreed route to zero emissions targets by March 2021  
 
 

Issues for discussion 

Organisational Action: 

1. Progress in Environmental performance: Parliament is on track in some 
areas of environmental performance, but the most recent Sustainable 
Development Annual Report recognises there are areas for improvement, 
including in relation to business travel (Part of the Scope 3 Inventory and 
Assessment). 

o Which areas of Parliament’s environmental performance remain 
challenging to tackle and why? and how is Parliament planning to 
address this? 

o When will the Scope 3 Inventory and Assessment be complete and will 
future SPCB environmental performance targets encompass the 
expanded scope 3 emissions? 

2. Zero / Net Zero emissions Parliament: The Sustainable Development Annual 
Report 2019/20 sets out a vision for Parliament to be a low carbon organisation. 
The Parliament’s delivery plan states Parliament will develop an agreed route 
to zero emissions targets by March 2021. 

o Is the Parliament’s aiming for net zero, or zero emissions1 and is there a 
date for this? What would that mean in practice -  what are the challenges 

                                                             
1 net zero targets enable residual emissions to be compensated for, or ‘offset’, using approaches that 
remove an equivalent amount of emissions from the atmosphere 

https://www.parliament.scot/Annualreportsandaccounts/Webversion_Single_EnvironmentalAnnualReport2019-20.pdf
https://www.parliament.scot/Annualreportsandaccounts/Webversion_Single_EnvironmentalAnnualReport2019-20.pdf
https://www.parliament.scot/StaffAndManagementResources/The_Scottish_Parliament_Strategic_Plan_as_at_June_2020.pdf
https://www.parliament.scot/StaffAndManagementResources/The_Scottish_Parliamentary_Delivery_Plan_August_2020.pdf
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and opportunities? If we are aiming for net zero what role will offsetting 
have?  

o How can the Parliament be in the forefront of divesting from fossil fuels 
with a Just transition which would send a clear message internationally?  

o Does the Parliament have a carbon management plan post 2021? and 
when will the agreed route to zero/net zero emissions targets, 
anticipated by March 2021, be in the public domain? Will this include 
annual targets and a delivery plan? 

o How is the Parliament engaging with public sector partners, and others 
in Edinburgh and beyond to deliver the zero emissions targets? 

3. Decision making and governance: The Parliament has recently established 
a Sustainable Development and Climate Change Strategy which identifies four 
areas of work: Climate Change, Scrutiny, External Engagement, and 
Embedding Sustainable Development thinking. This is referenced in the 
Sustainable Development Annual Report 2019/20. 
 

o How was the Parliament’s Sustainable Development and Climate 
Change Strategy developed and is it a public document? 
 

o How is a climate change and sustainable development approach being 
embedded into the decision-making processes across the Parliament 
(including in relation to fiduciary duties, investment decisions and 
procurement) and what arrangements are in place for sustainable 
development and climate change governance?  

 
o How will the Parliament monitor and report on progress? 

 
4. Locking in positive behaviours: The operation of the Parliament has changed 

as a result of the Covid-19 health pandemic, with e.g. remote working, use of 
video conferencing and parliamentary business being conducted remotely. 
 

o How is the Parliament exploring opportunities and planning to reinforce 
or lock-in climate positive behaviours that came about as a result of the 
lockdown in response to Covid-19? Are there opportunities in doing 
business differently to create a more resilient Parliament and is there a 
plan to deliver this?  

 
5. Culture and behaviour change: Changing culture and behaviour has shown 

to be challenging, but the Scottish Government has now committed to put 
climate considerations at the heart of policy, legislation and implementation. 

o How is Parliament driving culture and behaviour change across all 
building users (including visitors) in response to the climate emergency? 
What are the main challenges and how can the Parliament fully embed 
sustainable development and climate change in the culture of the 
organisation? Should the expenses or procurement regimes be better 
aligned with climate considerations to drive behaviour change? 
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Climate Change Scrutiny – ECCLR Committee Recommendations 

6. The Committee has considered what, in its view, is needed to enhance capacity 
and scrutiny in relation to climate change across the Parliament. The 
Committee’s recommendations are included in Annexe A. The Parliament’s 
Sustainable Development Annual Report 2019/20 references the use of the 
Sustainable Development Impact Assessment Tool. 

o How does the Parliament plan to upskill members, their staff and 
parliamentary staff on climate change and sustainable development 
towards and through session 6?  

o What is currently being done to ensure climate and sustainable 
development considerations are effectively embedded in parliamentary 
scrutiny? How is the sustainable development tool being integrated into 
committee scrutiny and how will this be enhanced and supported into 
Session 6? 

o What changes may be needed to Standing Orders to ensure climate 
change and sustainable development scrutiny are given as much 
prominence as equalities and human rights? Would a sub-group of the 
Convenors group be one potential model?  

o Based on the Committee’s recommendations,  what are the key actions 
that can be delivered and what actions will require further consideration 
– in terms of building capacity, knowledge and understanding across the 
Parliament? Are there actions that may be challenging to deliver? 

COP26 

 

7. The UN CCCP (COP 26) will now take place in Glasgow in November 2021. 
This is the most important gathering on climate change since the Paris 
Agreement in 2015 and is widely considered to be the last opportunity to 
significantly change the trajectory and ensure commitments to keep global 
warming within 1.5 – 2.0°C. COP26 is about climate leadership and Scotland 
has a significant story to tell in terms of ambition, action and parliamentary 
scrutiny. The Committee has agreed to focus its engagement in COP26 on the 
role of Parliaments in the climate emergency. 

o What plans are there for Parliament to engage in COP26 and what is the 
focus? How are we engaging with other Parliaments and internationally?  

o How is the Parliament’s work on COP26 being corporately co-ordinated 
and delivered? 

o What are the opportunities for partnership, engagement & outreach, 
events, including post event? 

 

Clerks,  

Environment, Climate Change and Land Reform Committee 
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Annexe A 

Environment, Climate Change and Land Reform Committee recommendations for the Scottish Parliament Climate Change 
Action Plan – proposed priorities October 2020 onwards 

 

 

Building Capacity  

• Briefing materials  

• Access to expertise 

• Staff knowledge, 
understanding and skills 

• Member knowledge, 
understanding and skills.  

 

• SPICe CCP briefing  

• Blogs/snippet sessions relating to 
key components of CCP  

• Scope potential to develop a 
small panel of standing experts 
that could be drawn on (by this 
Committee, or all Committees). 
Potentially could be linked e.g. to 
budget, CCP, SCCAP. 

• Review existing climate 
training/skills/knowledge 
programmes (e.g. RSGS/Institute 
of Directors and KSB initiatives) 
to identify relevance and 
applicability for supporting staff 
and also Members induction 
(Session 6) [parallels corporate 
work on same] 

• Support embedding of climate 
change and SD scrutiny into 
Standing Orders for bill 
consideration  

• Support embedding of climate 
change and SD scrutiny into 
Convenors Group legacy report 

• Prep SPICe climate briefing 
tailored to each subject 
Committee for start of session 
6, and related presentation to 
Convenors Group, subject 
committees and/or party groups  

• Scope development of COP26 
scrutiny and intra-parliament 
collaboration programme linked 
to COP26 (committee 
meetings, Parliament event, 
briefings, blogs, snippets) 

• Review SPICe briefings – how 
climate and sustainable 
development considerations 
can be best reflected 

• Develop and integrate version 3 
of Sustainable Development 
Impact Assessment tool, 
including incorporating 
equalities and human rights 

• Identify Members and staff 
feedback on potential climate 
training/CPD and scope to 

• Consider development of 
a framework contract (e.g. 
with a University) to 
provide climate change 
expertise [Note different 
model from panel of 
experts] 

• Refine and deliver climate 
training/skills programme 
for MSPs and MSP staff 
as part of wider CPD (and 
use opportunities where 
appropriate to link to 
CCP, SCCAP and COP)  

• Potentially commission 
research to explore 
mainstreaming/integration 
from other jurisdictions, 
and share our learning 
(Note links to COP26) 
 

Short (Oct – Jan)   Medium (Feb – August)   Long (Session 6) 
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embed into CPD plan (Session 
6) 

Priorities for scrutiny  

• Governance 

• Legislation 

• CCP 

• SCCAP 

• Budget 

• Annual review processes 

• Scottish Parliament 
performance 

 

• Integrate themes around 
governance across climate 
scrutiny work (e.g. CCP and with 
CCC)  

• Draw out themes from 
forthcoming CCC annual 
progress report to support CCP 
scrutiny 

• Stage 1 outcome of joint Budget 
Working Group  

• Review SP climate 
performance/plans – Session with 
CEO in November  

• Mainstream climate change into 
subject committee, and CG, 
legacy papers  
 

• Consider evidence taking from 
joint Scottish Government 
directors-general and/or 
NDPBs (climate governance).  

• Explore scope for information 
that accompanies legislation to 
better reflect climate change 
considerations (tools, 
techniques, learning from SD)  

• Stage 2 outcome of joint 
Budget Working Group  

• Develop a schedule of annual 
events/documents scrutiny for 
parliamentary committees  

• Review of necessary standing 
order changes/committee 
guidance  

• Review Infrastructure 
Investment Plan, SG Capital 
Spending Review &  
UKG Comprehensive Spending 
Review  
Discuss and agree approach to 
COP26 engagement.  

• Annual cross committee 
review of key reports and 
documents including SG 
Budget, SP performance, 
CC monitoring reports, 
targets and duties 

• Collaboration with UK 
Parliament Committees  
on post Brexit CC issues  

Engagement 

• COP26 
 

• Develop SP plan for engaging in 
COP26 – showcasing 
parliamentary scrutiny and the 
role of parliamentarians (Cross 
SP approach required to reflect 
global significance of the 
negotiations) 

• Liaise with House of Commons 
Library, POST & SPICe 
equivalents in NI, Wales to 
explore COP 
briefing/engagement plans and 
potential for collaboration.  

• Confirm approach to 
COP26 engagement.  
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ANNEXE B 
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Environment, Climate Change and Land Reform Committee 
 

31st Meeting, 2020 (Session 5), Tuesday, 17 November 2020 
 

European Union (Withdrawal) Act 2018 - consideration of consent notifications 
 
Introduction 

1. This paper supports the Committee’s consideration of consent notifications sent by 
the Scottish Government relating to the following UK statutory instruments (SIs)— 

• The Control of Mercury (Amendment) (EU Exit) Regulations 2020 
 

• The Greenhouse Gas Emissions Trading Scheme (Withdrawal Agreement) 
(EU Exit) Regulations 2020 

2. These regulations are being laid in relation to the European Union (Withdrawal) Act 
2018. To assist the consideration of such instruments, a protocol has been put in place 
between the Scottish Government and Scottish Parliament. Further detail on this 
protocol is available in a letter from the Cabinet Secretary for Government Business and 
Constitutional Relations. 

 
Contents of this paper 

Annexe A 

• EU Exit – Notification and letter from the Scottish Government to the Scottish 
Parliament - The Control of Mercury (Amendment) (EU Exit) Regulations 2020 

 
Annexe B 

• Letter from the Scottish Government responding to questions from the Committee 
on the Control of Mercury 

 
Annexe C 

• EU Exit - Notification and letter from the Scottish Government to the Scottish 
Parliament - The Greenhouse Gas Emissions Trading Scheme (Withdrawal 
Agreement) (EU Exit) Regulations 2020 

 
 
Reporting 

3. Under the protocol referred to above, the Committee has the following two options 
following its consideration of UK SIs— 

a) Write to the Scottish Government to confirm it is content for consent for a UK SI 
to be given; or 

b) Consider the matter further, take evidence if appropriate and make a report to the 
Parliament. 

 

 

http://www.parliament.scot/S5_Delegated_Powers/20180911CabSec.pdf
http://www.parliament.scot/S5_Delegated_Powers/20180911CabSec.pdf


ECCLR/S5/20/31/2 

2 

4. If it chooses to report, it may make one of the following three recommendations— 

a) it is content for consent to be given for a UK SI to be made in the UK Parliament 
only.  

b) it is not content with the Scottish Government granting its consent and that the 
proposals should be made by an SSI; or 

c) it is not content with the Scottish Government granting its consent and that the 
proposals should be included as a UK SI in both Parliaments, made under the 
joint procedure. 

5. The Committee’s role in the protocol is to decide whether it agrees to the Scottish 
Government offering its consent to the UK Government to make regulations on its behalf. 
However, there are broader policy issues which may arise in future, not as a direct 
consequence of the notification, but due to Brexit itself. These broader policy issues will 
be identified in relation to each instrument where appropriate. In such cases, the 
Committee may wish to note these issues in its response to the Scottish Government 
and request that it be kept up to date on any developments on these matters.  

Instruments for consideration at this meeting 

6. This table notes the instruments: the notification related to the instrument is 
included in the relevant annexe to this paper. 

Instrument Category 

The Control of Mercury (Amendment) (EU Exit) Regulations 2020 B 

The Greenhouse Gas Emissions Trading Scheme (Withdrawal 
Agreement) (EU Exit) Regulations 2020 

 

A 

 
Category A is understood to mean changes to retained EU law are minor or technical. Category B would 
make changes to retained EU law that are more significant (not merely minor). 

For Decision 
 
7.  The Committee is asked to consider the consent notifications referred to in 
this paper and determine whether it is content to write to the Scottish Government 
to confirm it is content for consent to be given for the UK SIs referred to in the 
notifications. 

Clerks 
Environment, Climate Change and Land Reform Committee 
November 2020 
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ANNEXE A  
 

CHEMICALS - NOTIFICATION TO THE SCOTTISH PARLIAMENT 
 
The Control of Mercury (Amendment) (EU Exit) Regulations 2020 
 
1. Name of instrument and summary of proposal: 
 
The Control of Mercury (Amendment) (EU Exit) Regulations 2020 (“the 2020 
regulations”) will revoke and replace the Control of Mercury (EU Exit) Regulations 2019 
(“the initial Mercury regulations”) to take account of developments since the initial 
Mercury regulations were laid in the UK Parliament on 24 January 2019, namely, that 
the UK has entered the Implementation Period as provided for in the Withdrawal 
Agreement and is now required to implement the terms of the Protocol on Northern 
Ireland (“NIP”).  
 
On 5 December 2018 the Scottish Parliament recommended that the initial Mercury 
regulations should include Scottish devolved matters, as set out in the notification that 
was provided to the Parliament on 5 November 2018. On 18 December 2018, the 
Scottish Parliament recommended that the Environment and Wildlife (Legislative 
Functions) (EU Exit) Regulations 2018 (“the Legislative Functions regulations”) should 
include Scottish devolved matters, as set out in the notification that was provided to the 
Parliament on 6 December 2018. This notification should be read alongside the 
notifications that were provided for the initial Mercury regulations and for the Legislative 
Functions regulations. 
 
2. Explanation of law that the proposals amend and summary of the proposals 
 
Regulation (EU) 2017/852 of the European Parliament and of the Council on mercury 
(“the EU Mercury Regulation”) enables the EU and its Member States, including the UK, 
to ratify the Minamata Convention on Mercury as well as regulate the import and export 
of mercury between the EU and non-Member States, restrict the use of dental amalgam, 
set requirements for the storage, disposal and reporting of mercury and mercury wastes, 
and restrict the creation of new mercury-added products or new manufacturing 
processes involving mercury. The Control of Mercury (Enforcement) Regulations 2017 
(“the enforcement regulations”) are UK-wide regulations which provide the enforcement 
mechanisms required for the EU Mercury Regulation by establishing offences, penalties 
and enforcement powers. The enforcement regulations also implement article 17 of the 
EU Mercury Regulation which requires the designation of authorities responsible for 
performing certain functions. 
 
At the end of the current Implementation Period the EU Mercury regulation will become 
retained EU law. The initial Mercury regulations amended the retained EU Mercury 
regulation to enable its continued operability as retained EU law under the European 
Union (Withdrawal) Act 2018. The changes made included amending references to the 
EU, EU institutions, and EU administrative processes to domestic equivalents and 
updating legislative references to refer to relevant domestic legislation. Requirements to 
report to the Commission have also been amended to requirements on appropriate 
authorities to report to the Secretary of State or requirements to publish reports. 
Obligations on the Commission to report the results of assessments to the European 
Parliament have been deleted. These amendments were included in the initial Mercury 
regulations which the Parliament has already recommended consent to.  
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The 2020 regulations revoke and replace the initial regulations. They make further 
amendments to implement the NIP. The retained EU Mercury Regulation will now only 
apply to Great Britain, while the original EU Mercury Regulation will continue to apply 
directly in Northern Ireland as required by the NIP. To reflect this, the 2020 regulations 
amend and delete references to Northern Ireland legislation and departments in the 
retained EU Mercury regulation. Further, new processes to implement the NIP have been 
introduced for movements of mercury waste, mercury goods and commodity mercury 
moving between Great Britain and Northern Ireland: 
 
1. The movement of mercury and mixtures of mercury, those listed in Annex I of the 

retained EU Mercury regulation, between Great Britain and Northern Ireland, 
including mercury waste from any of the large sources referred to in Article 11 of the 
EU Mercury regulation, will be prohibited.  

2. The movement of mercury and mixtures of mercury listed in Annex I between Great 
Britain or Northern Ireland will be allowed where the movement is for an approved 
use and the competent authority has granted written consent to such movements. 
This written consent will be managed through the provision of a list of approved uses 
of mercury for Great Britain and Northern Ireland.  

3. Mercury waste may only be moved between Northern Ireland and Great Britain for 
the purposes of disposal. Movements for disposal will only be allowed where Great 
Britain or Northern Ireland has no access to available conversion capacity within its 
own territory.. The shipment of mercury waste, where allowed, will be covered by 
amendments made to the Transfrontier Shipment of Waste Regulations 2007. . 

 
In addition, the 2020 regulations transfer legislative functions that are currently conferred 
by EU legislation upon the European Commission so that they can be exercised by public 
authorities in the UK, either the Secretary of State or Scottish Ministers, including the 
powers to determine whether new mercury-added products pose a risk to environmental 
or human health and to amend Annexes to the retained EU regulation. Where the 
Secretary of State seeks to exercise such functions in relation to Great Britain as a 
whole, the consent of Scottish Ministers is required. Apart from amendments to remove 
references to Northern Ireland, these provisions transferring legislative functions were 
all included in regulation 8 of the Legislative Functions regulations (which is now revoked 
by the 2020 regulations). Full details of the transfers of functions are contained in the 
previous notification and the Parliament has already recommended consent to them.  
 
The regulations also amend Schedule 1 of the enforcement regulations which lists 
offences that can be subject to enforcement orders. The amendments will create new 
offences related to restrictions on the movement of mercury, except for waste, and 
mercury-added products between Northern Ireland and Great Britain.  
 
3. Why are these changes necessary? 
 
The provisions which have been included in the 2020 regulations, but which were not in 
the initial Mercury regulations that were previously notified to the Parliament, are 
necessary in order to give effect to the NIP. 
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4. Scottish Government categorisation of significance of proposals 
 
Category B. The instrument contains provisions to implement the Northern Ireland 
protocol that provide for new regulatory measures to control the movement of mercury, 
mixtures of mercury and mercury waste between Scotland and Northern Ireland. 
 
The movement of mercury in the UK is already highly regulated and the Minimata 
Convention on Mercury will continue to apply in GB. The unauthorised import of mercury 
into the UK is currently an offence and will remain an offence after the Implementation 
Period ends.  
 
We consider the risk that breaches of such new restrictions requiring enforcement to be 
low as there is widespread awareness of the dangers posed by mercury and accordingly 
strong controls are already in place. 
 
SEPA data shows that in 2019 Scotland received a total of 41K tonnes waste from NI, 
of which 261 tonnes (0.64%) were mercury related. No Mercury waste currently goes 
from Scotland to NI. 
 
5. Impact on Devolved Area 
 
There remains ongoing engagement between the Scottish Government and the UK 
Government regarding the practical implications of the NIP.  
 
Chemicals policy engages a complex mixture of reserved and devolved competence. 
Environmental protection, waste management and public health are devolved while 
product safety, trade and Health and Safety at Work are reserved. We take the view that 
the Mercury regulation is primarily concerned with public health which is an area of 
devolved competence. We are satisfied that the regulations respect devolved 
competence in this area. 
 
6. Stakeholder engagement/consultation 

 
We have been and are continuing to deepen our contact with stakeholders through the 
EU exit process. However, these measures are aimed solely at preserving the 
functioning of the EU regulations as they are at present and implementing the NIP, a 
legal requirement. We have not undertaken any focussed engagement on this basis. 
 
Stakeholders in this area are primarily UK- or EU- wide, such as trade bodies or 
environmental groups, and they have been clear and consistent that they wish to see 
the regulatory systems of the EU-27 and the UK remain highly aligned. 
 
7. Any other impact assessments 
 
As per previous notification. 
 
8. Summary of reasons for Scottish Ministers proposing to consent to UK 

Ministers legislating 
 
The provisions were made at the UK level to reflect overlapping reserved and devolved 
responsibilities, and it is most effective to make the changes to address deficiencies at 
the same level. Officials have worked with Defra to ensure the drafting delivers for our 
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interests and respects devolved competence in Scotland, and so Scottish Ministers 
propose to agree to a UK approach for these deficiencies. 
 
We recognise that the new provisions extend similar existing offences to the movement 
of mercury between GB and NI, except Mercury waste. The penalties for Scotland are 
set out in regulation 47(c) and (d) of the existing Control of Mercury (Enforcement) 
Regulations 2017 and these are unchanged. The Scottish Environment Protection 
Agency also has powers to impose civil sanctions under Part 4 of the regulations and 
these also remain unchanged. 
 
9. Have Scottish Ministers had regard to the guiding principles on animal 

welfare and the environment? 
 
As per previous notification. 
 
10. Are there governance issues in relation to this proposal, and how will these 

be regulated and monitored post-withdrawal? 
 
To the extent these measures affect devolved statutory regimes, they will be within the 
scope of the new environmental governance arrangements that are proposed in the UK 
Withdrawal from the European Union (Continuity) (Scotland) Bill. Where there are 
interactions with reserved regimes, we will expect the new Scottish governance body to 
reflect this through cooperation, as appropriate, with the UK environmental governance 
body proposed in the UK Environment Bill. 
 
We remain engaged in framework discussions with all the administrations of the UK and 
the relevant regulators specifically looking at the regulation of chemicals and pesticides 
in the UK outside of the EU and its existing regimes. 
 
The Scottish Government’s position remains that future arrangements should be based 
on staying closely aligned with the EU chemicals regulatory regime and maintaining 
existing standards of protection for human health and the environment. 
 
11. Intended laying date 
 
The 2020 regulations are intended to be laid at Westminster under the draft affirmative 
procedure on 13 October 2020.   
 
12. Does the Scottish Parliament have 28 days to scrutinise? 
 
To date we have been working with Defra on the basis that EU Exit SIs would not be 
debated until after they have been through the consent process agreed with the Scottish 
Parliament.  The instrument is due to be laid on 13 October and, while it is difficult to 
predict when it would be debated, it is likely to be a number of weeks following the laying 
date. 
 
The Scottish Government still has concerns about the operation of the NIP, but we also 
recognise the need to prepare for the end of the Implementation Period. We are therefore 
proceeding on the basis that we are notifying the Scottish Parliament now of our intention 
to consent to these instruments, but invite the committee to note that the SG continues 
to engage with the UK Government on the NIP. 
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13. Information about any time dependency associated with the proposal? 
 
It is essential that the 2020 regulations are in force at the end of the Implementation 
period in order to give effect to the NIP, in addition to ensuring that legislation is operable 
to allow continued high levels of protection for human health and the environment. 
 
14. Any significant financial implication? 
 
As per previous notification. 
 
 
CONTROL OF MERCURY – LETTER FROM THE SCOTTISH GOVERNMENT 

Dear Gillian, 

The Control of Mercury (Amendment) (EU Exit) Regulations 2020 

EU EXIT LEGISLATION – PROTOCOL WITH SCOTTISH PARLIAMENT 

The Scottish Parliament recommended on 5 December 2018 that the Control of Mercury 
(EU Exit) Regulations 2019 should include Scottish Devolved matters, as set out in the 
notification provided on 5 November 2018. On 18 December 2018, the Scottish 
Parliament recommended that the Environment and Wildlife (Legislative Functions) (EU 
Exit) Regulations 2018, should also include Scottish devolved matters, as set out in the 
notification that was provided to the Parliament on 6 December 2018. 

To take account of developments since the Control of Mercury (EU Exit) Regulations 
2019 were laid in the UK Parliament, namely that the UK has entered the Implementation 
Period as provided for in the Withdrawal Agreement and is now required to implement 
the terms of the Protocol on Northern Ireland, the UK Government plans to lay the 
Control of Mercury (Amendment) (EU Exit) Regulations 2020 which will revoke and 
replace the Control of Mercury (EU Exit) Regulations 2019 and relevant provisions of the 
Environment and Wildlife (Legislative Functions) (EU Exit) Regulations 2018. 

I attach a supplementary notification which set out the reasons why I am content that 
Scottish devolved matters can be included in this SI. Please note, we are yet to have 
sight of the final SI and they are not available in the public domain at this stage. We will, 
in accordance with the protocol, advise you when the final SI is laid and advise you as 
to whether the final SI is in keeping with the terms of this notification. 

I am copying this letter to the Convener of the Delegated Powers and Law Reform 
Committee.  

Yours sincerely,  

ROSEANNA CUNNINGHAM 
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ANNEXE B 
 

 
Response from the Scottish Government to questions from the Committee 
 
Control of Mercury (Amendment) (EU Exit) Regulations 2020 
 
Thank you for your letter of 5 November 2020 to the Cabinet Secretary for the 
Environment Climate Change and Land Reform seeking clarification on certain aspects 
of the notification provided for the Control of Mercury (Amendment) (EU Exit) 
Regulations 2020 to inform the Environment, Climate Change and Land Reform 
Committee’s considerations. 
 
Given the technical and legal nature of the questions, I am responding on behalf of the 
Cabinet Secretary and have tried to address your questions in order. 

 
Question 1: The notification states that the 2020 regulations transfer legislative functions 
“either [to] the Secretary of State or Scottish Ministers”, including the powers to make 
determinations relating to mercury-added products “and to amend Annexes to the 
retained EU regulation.”  Are these two powers the only powers concerned?  If not, 
please specify the other powers being transferred.  For each power being transferred by 
the proposed SI, please specify whether it is being transferred (i) to Scottish Ministers 
alone, (ii) to the Secretary of State alone, (iii) to both concurrently, but exercisable by the 
Secretary of State only with Scottish Ministers’ consent, or (iv) in some other way.   
 
Answer: I have separated out the various categories identified and the for each, and 
the legislative powers being transferred under each are as follows; 

(1) (i) to Scottish Ministers alone 

None. 
 

(ii) to Secretary of State alone 

There are no legislative functions transferred to the Secretary of State acting alone; 
however for completeness the Committee may wish to know that the following non-
legislative functions are transferred to the Secretary of State alone: 

• to organise an exchange of information with the devolved administrations 
regarding the measures taken at national level to identify and assess sites 
contaminated by mercury and mercury compounds and to address the significant 
risks such contamination may pose to human health and the environment; 

• to prepare a publicly available report concerning the implementation of the 
Mercury Regulation and information needed for the fulfilment by the UK of its 
reporting obligation under article 21 of the Minamata Convention. 
 

(iii) to both the Scottish Ministers and the Secretary of State concurrently, but 
exercisable by the Secretary of State only with Scottish Ministers’ consent 

• to specify forms to be used for the purpose of implementing import and export 
restrictions of the retained EU Mercury Regulation; 

• to set out technical requirements for the environmentally sound interim storage of 
mercury, mercury compounds and mixtures of mercury; 

• to extend the period allowed for temporary storage of mercury waste in liquid form 
by up to three years ;  
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• to amend Annex 3 or 4 of the Mercury Regulation to align it with a decision 
adopted by the Conference of the Parties to the Minimata Convention in 
accordance with Article 27 of that Convention. 

 
(iv)  Some other way 

Two of the legislative functions are transferred to the Secretary of State alone and 
any regulations can only be made on a GB basis – but only where the consent of 
Scottish Ministers (and the Welsh Ministers) has been obtained: 

• to determine and specify, by regulations, that new mercury-added products or 
new manufacturing processes are authorised; 

• to amend Annex 1 or 2 to align it with a decision adopted by the Conference of 
the Parties to the Minamata Convention in accordance with Article 27 of that  
Convention. 

 

I apologise for any confusion that has arisen in relation to these categories as a result 
of the error which was in the original notification, which we subsequently corrected by 
correspondence on 11 February 2019. 

 

(2) The notification states “where the Secretary of State seeks to exercise such functions 
in relation to Great Britain as a whole, the consent of Scottish Ministers is 
required”.  Does that mean that for each of the functions in category (iii) above, the 
Secretary of State only has power to exercise functions for Scotland when doing so for 
the whole of GB?  If not, please clarify.  
 
Answer: No. The functions listed in category (iii) above are conferred on the “appropriate 
authority”. For the purposes of making regulations in relation to Scotland, the Scottish 
Ministers are the “appropriate authority”, and the Secretary of State is also the 
“appropriate authority” where consent is given by Scottish Ministers. There is no 
requirement for the Secretary of State to exercise these functions for the whole of GB 
and they could be exercised by the Scottish Ministers for Scotland.  
 
In contrast, in relation to the functions listed in category (iv) the Secretary of State can 
only exercise those functions in relation to the whole of GB – and as stated above, in 
exercising these functions, the Secretary of State must obtain the consent of Scottish 
Ministers (and the Welsh Ministers). 

 
Question 2: The prohibition on the movement of mercury and mixtures of mercury as set 
out in point 1 of the notification is immediately caveated by point 2 to be “allowed where 
the movement is for an approved use and the competent authority has granted written 
consent to such movements”. Can the Scottish Government confirm what is classified 
as an “approved use”, where these are defined, and who the “competent authority” set 
out in the notification will be in Scotland, and the equivalent in Northern Ireland?  

 
Answer: The competent authority for Scotland will be SEPA and for Northern Ireland it 
will be the Department for the Environment Agriculture and Rural Affairs (DEARA). A list 
of approved uses is to be agreed between DEARA and SEPA. From the end of the 
implementation period this list will be the same as the current EU approved list and we 
expect there to be minimal change to this list except where this is to stay aligned with 
EU controls. A copy of the current EU list can be accessed at the link below. 
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https://circabc.europa.eu/sd/a/d198684c-0834-4f20-9682-
dc66553ed066/Inventory%20art%208(7)%20Mercury%20Reg%2020190429.pdf 
 
Question 3: Point 3 in the notification sets out that “Mercury waste may only be moved 
between Northern Ireland and Great Britain for the purposes of disposal. Movements for 
disposal will only be allowed where Great Britain or Northern Ireland has no access to 
available conversion capacity within its own territory”. Can the Scottish Government 
detail where such conversion capacity does exist, in order for the committee to better 
understand what the flows of mercury waste are likely to look like after 1 January 2021?  
 
Answer: We are not aware of any such capacity within Scotland and Northern Ireland, 
and understand there is limited refining capacity in England.  
 
We understand that Germany and Switzerland have sufficient capacity to stabilise UK 
Mercury waste and Germany in particular has ample capacity for storage of stabilised 
mercury waste. It is for industry to source the required conversion capacity to meet 
their needs. 
 
Question 4: The Notification includes “the powers to determine whether new mercury-
added products pose a risk to environmental or human health”. Can the Scottish 
Government reassure the committee that it, or the UK Government, will have the 
required access to authorities which are well placed to make such judgements? Does 
the removal of the UK from an EU regime limit the ability to make such decisions in the 
UK?  
 
Authorities in Scotland and across the UK have significant expertise on subjects 
including ecotoxicology and chemical properties and are well placed to make such 
judgements, therefore we do not see any limit being placed on the our ability to make 
decisions. We expect that as a result of EU exit we will need to develop our current 
arrangements for collaboration between such authorities and for monitoring EU and 
international developments.  
 
Mercury has been subject to control in the UK for many years and much of domestic 
action in this area is governed by international standards established through the 
Minimata Convention, which the UK will remain subject to. As such, many of the 
standards are developed from a broad, international knowledge base. 
 
I hope this is helpful to the Committee. 
 
Yours sincerely 
 
Environmental Quality and Circular Economy Division 
10 November 2020  

 

 

 

 

https://circabc.europa.eu/sd/a/d198684c-0834-4f20-9682-dc66553ed066/Inventory%20art%208(7)%20Mercury%20Reg%2020190429.pdf
https://circabc.europa.eu/sd/a/d198684c-0834-4f20-9682-dc66553ed066/Inventory%20art%208(7)%20Mercury%20Reg%2020190429.pdf
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ANNEXE C 
 
ETS - NOTIFICATION TO THE SCOTTISH PARLIAMENT 

The Greenhouse Gas Emissions Trading Scheme (Withdrawal Agreement) (EU Exit) 
Regulations 2020 (“the ETS Withdrawal Agreement Regulations”) 

A brief explanation of law that the proposals amend 
The Greenhouse Gas Emissions Trading Scheme Regulations 2012 (“the 2012 
Regulations”) (S.I. 2012/3038) implements Directive 2003/87/EC of the European 
Parliament and of the Council establishing a scheme for greenhouse gas emissions 
allowance trading within the Community (“the EU ETS Directive”). 

The ETS Withdrawal Agreement Regulations limit the application of the 2012 
Regulations. Other than in relation to relevant emissions in Northern Ireland, which is a 
defined term, the 2012 Regulations continue to apply only for a purpose specified in 
regulation 4(2) of the ETS Withdrawal Agreement Regulations. Regulation 5 of the ETS 
Withdrawal Agreement Regulations provides that the application of the 2012 Regulations 
is not limited so far as it relates to the UK Registry for the purpose of implementing the 
Registries Regulation 2013 in relation to the Kyoto Protocol (“the Registries Regulation 
2013 is defined by reference to regulation 3 of the 2012 Regulations as the Commission 
Regulation (EU) No 389/2013 establishing a Union Registry pursuant to Directive 
2003/87/EC). 

Part 3 of the ETS Withdrawal Agreement Regulations makes provision for the continued 
membership of the EU ETS for generators of electricity for the wholesale market in 
Ireland and Northern Ireland. 

Summary of the proposals and how these correct deficiencies: 

The ETS Withdrawal Agreement Regulations:  

• implements Article 96 of the EU Withdrawal Agreement, which requires the UK to 
participate in the EU ETS during the Implementation Period. It ensures that 
compliance obligations still apply in respect of greenhouse gases emitted during 
2020: the deadline for reporting emissions is 31 March 2021 and the deadline for 
surrendering allowances is 30 April 2021. It limits the application of the existing 
domestic Greenhouse Gas Regulations 2012 to achieve this (and the NIP below).  

• revokes the Greenhouse Gas Emissions Trading Scheme (Amendment) (EU Exit) 
Regulations 2019 (S.I. 2019/107) and regulations 2 to 6 of the Greenhouse Gas 
Emissions Trading Scheme (Amendment) (EU Exit) (No. 2) Regulations 2019 
(S.I. 2019/916) which made arrangements in the event of a “no-deal” departure 
from the EU by making provision to maintain emissions monitoring and removed 
deficiencies such as surrendering EU allowances. Both instruments have not 
entered into force.  

• implements the Northern Ireland Protocol (“NIP”) after the end of the 
Implementation Period. The NIP means that the electricity generation installations 
in Northern Ireland will remain in the EU ETS after the end of the Implementation 
Period to protect the Single Electricity Market on the island of Ireland (i.e. ensure 
there is the same carbon price). The instrument therefore retains the 2012 
Regulations (as amended) to transpose future requirements under the EU ETS 
Directive into domestic law, but only to the limited purpose of the continued 



ECCLR/S5/20/31/2 

12 

membership of the EU ETS for generators of electricity for the wholesale market 
in Ireland and Northern Ireland.  

• ensures that the application of the 2012 Regulations is not limited so far as it 
relates to the UK Registry for the purpose of implementing the Registries 
Regulation 2013 in relation to the Kyoto Protocol.  

An explanation of why the change is considered necessary  

The changes are necessary to implement Article 96 of the EU Withdrawal Agreement 
and the Northern Ireland Protocol, and revokes the previous “no-deal” legislation. As the 
UK will no longer participate in the EU ETS after the Implementation Period, regulation 
4 of the ETS Withdrawal Agreement Regulations provides that the 2012 Regulations 
continue to apply only for the purpose of Article 96 of the EU Withdrawal Agreement and 
NIP.  

Scottish Government categorisation of significance of proposals  

Category A – this SI implements Article 96 of the EU Withdrawal Agreement relating to 
the Implementation Period and the Northern Ireland Protocol.  

Impact on devolved areas  

The SI maintains the existing EU ETS arrangements for Scottish operators for 2020 
emissions, and ensures a continued carbon price to incentivise decarbonisation towards 
Scotland’s statutory climate change targets.  

Summary of stakeholder engagement/consultation  

No specific stakeholder engagement has been undertaken. Communications from the 
UK Government have consistently made it clear to operators that their EU ETS 
obligations continue to apply during the Implementation Period, and will continue to apply 
for a short period beyond the end of that period in connection with greenhouse gases 
emitted during 2020. The UK Government and devolved administrations consulted, in 
2019, on the future of carbon pricing in the UK after EU Exit.  

A note of other impact assessments, (if available)  

Not applicable  

Summary of reasons for Scottish Ministers’ proposing to consent to UK Ministers 
legislation  

The Scottish Ministers propose to consent to the EU Withdrawal Agreement Regulations 
on the basis that it implements Article 96 of the EU Withdrawal Agreement and the 
Northern Ireland Protocol. It ensures that the Scottish installations currently in the EU 
ETS will continue to have obligations to report greenhouse gas emissions emitted during 
the Implementation Period and surrender an equivalent quantity of allowances for those 
emissions. This maintains a carbon price to incentivise decarbonisation and contribute 
towards the meeting of Scotland’s statutory climate change targets. Furthermore the 
ETS Withdrawal Agreement Regulations do not make any provisions for a carbon pricing 
arrangement to replace participation in the EU ETS – they are agnostic about a UK ETS 
or carbon emission tax. The Scottish Ministers do not support a carbon emission tax and 
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this instrument does not facilitate a carbon emission tax. As such, the Scottish Ministers 
propose to consent to it.  

Detail how Scottish Ministers’ have had regard to the guiding principles on animal 
welfare and the environment  

The Scottish Ministers have had regard for polluter pays principle as the ETS Withdrawal 
Agreement Regulations ensure the obligations of EU ETS continue to apply in 
connection with greenhouse gas emissions during the Implementation Period. 

Intended laying date (if known) of instruments likely to arise  

30 November 2020  

If the Scottish Parliament does not have 28 days to scrutinise Scottish Minister’s 
proposal to consent, why not?  

The Scottish Parliament does have 28 days to scrutinise this proposal to consent.  

Information about any time dependency associated with the proposal  

A reply is requested by 26 November so that the Scottish Ministers can reply to the UK 
Government ahead of the laying date.  

Are there any broader governance issues in relation to this proposal, and how will 
these be regulated and monitored post-withdrawal?  

None.  

Any significant financial implications?  

None. 

ETS - LETTER FROM THE SCOTTISH GOVERNMENT 

Dear Gillian,  

NOTIFICATION OF INTENTION TO CONSENT TO THE GREENHOUSE GAS 
EMISSIONS TRADING SCHEME (WITHDRAWAL AGREEMENT) (EU EXIT) 
REGULATIONS 2020  

I am writing in relation to the protocol on obtaining the approval of the Scottish Parliament 
to the exercise of powers by UK Ministers under the European Union (Withdrawal) Act 
2018 in relation to proposals within the legislative competence of the Scottish Parliament.  

I attach a Notification of Intention to Consent and a separate Summary, which sets out 
the details of the above UK SI which the UK Government proposes to make and the 
reasons why I am content that Scottish devolved matters are to be included in this UK 
SI.  

The UK Government intends to lay this SI on 30 November therefore I request that you 
report back to me by 26 November.  
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I am copying this letter to the Convener of the Delegated Powers and Law Reform 
Committee.  

Yours Sincerely, 

ROSEANNA CUNNINGHAM 
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Environment, Climate Change and Land Reform Committee  
 

31st Meeting, 2020 (Session 5), Tuesday 17 November 2020 
 
SSI cover note for: SSI 2020/341: The Water and Sewerage Service 

Undertaking (Borrowing) (Scotland) Order 2020 
 
 

SSI 2020/341 
 
Title of Instrument:                     The Water and Sewerage Services Undertaking
     (Borrowing) (Scotland) Order 2020 
 
Type of Instrument:  Negative 
 
Laid Date:    30 October 2020 
 
Circulated to Members:  5 November 2020  
 
Meeting Date:   17 November 2020  
 
Minister to attend meeting: No 
 
Motion for annulment lodged: No  
 
Drawn to the Parliament’s attention by the Delegated Powers and Law Reform 
Committee?    No 
 
Reporting deadline:  7 December 2020 
 
 
Recommendation 
1. The Committee is invited to consider any issues which it wishes to raise on 
this instrument. 
 
Background 
2.  SSI (2020/341): The Water and Sewerage Services Undertaking (Borrowing) 
(Scotland) Order 2020 were laid in the Scottish Parliament on 30 October 2020 and 
referred to the Environment, Climate Change and Land Reform Committee for 
consideration under the negative procedure. The SSI is being laid before the 
Scottish Parliament under section 34 of the Water Services etc. (Scotland) Act 2005. 
The negative instrument is subject to annulment within 40 days of it being laid. 
  
3.  There is an existing order under section 14(2) in force which specifies the 
circumstances in which money can be borrowed from the Scottish Ministers and was 
prepared for the establishment of Business Stream in 2008, which was financed 
through borrowing from the Scottish Ministers.  Financing of Business Stream is now 
to be enabled to be conducted within the Scottish Water Group by means of 
transactions between its subsidiary companies. This order will therefore specify the 
circumstances in which the undertaking may borrow from persons other than 

https://www.legislation.gov.uk/ssi/2020/341/contents/made
https://www.legislation.gov.uk/ssi/2020/341/contents/made
https://www.legislation.gov.uk/ssi/2020/341/contents/made
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Scottish Ministers, and will allow  lending to be made  available to Business Stream 
Holdings and Business Stream from Scottish Water or a subsidiary of Scottish 
Water, to ensure Business Stream can continue to carry out its authorised activities. 
 
4.  A copy of the Scottish Government’s Explanatory and Policy Notes are 
included in Annexe A. 
 
Purpose 
5. This Order specifies the circumstances in which the water and sewerage 
undertaking (“the undertaking”) established by Scottish Water under section 13 of 
the Water Services etc. (Scotland) Act 2005 (“the Act”) may borrow money from 
persons other than the Scottish Ministers, pursuant to section 14(2)(b) of the Act. 
The undertaking is permitted to borrow in the circumstances specified in Article 3. 
 
Delegated Powers and Law Reform Committee consideration 
6.  At its meeting on 10 November, the Committee considered the following 
instrument(s) and determined that it did not need to draw the attention of the 
Parliament to (any of) the instrument(s) on any grounds within its remit. 
 
Procedure for Negative Instruments 
7. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid. All negative 
instruments are considered by the Delegated Powers and Law Reform Committee 
(on various technical grounds) and by the relevant lead committee (on policy 
grounds). Under Rule 10.4, any member (whether or not a member of the lead 
committee) may, within the 40-day period, lodge a motion for consideration by the 
lead committee recommending annulment of the instrument. If the motion is agreed 
to, the Parliamentary Bureau must then lodge a motion to annul the instrument for 
consideration by the Parliament. If that is also agreed to, Scottish Ministers must 
revoke the instrument. 
 
8. Each negative instrument appears on a committee agenda at the first 
opportunity after the Delegated Powers and Law Reform Committee has reported on 
it. This means that, if questions are asked or concerns raised, consideration of the 
instrument can usually be continued to a later meeting to allow correspondence to be 
entered into or a Minister or officials invited to give evidence. In other cases, the 
Committee may be content simply to note the instrument and agree to make no 
recommendation on it. 
 
 
Clerks 
Environment, Climate Change and Land Reform Committee  
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Annexe A 
Scottish Government Explanatory Note 
 
POLICY NOTE: The Water and Sewerage Services Undertaking (Borrowing) 
(Scotland) Order 2020 
 
The above instrument was made in exercise of the powers conferred by section 
14(2) of the Water Services etc. (Scotland) Act 2005 (the “2005 Act”)  
 

Section 14(2) of the 2005 Act provides that Scottish Water Business Stream and 
its holding company Scottish Water Business Stream Holdings (together the 
undertaking established by Scottish Water for the purposes of section 13 of the 
2005 Act) may only borrow money from Scottish Ministers or from any other 
persons in the circumstances specified by the Scottish Ministers in an order.  This 
order made under section 14(2) specifies that the undertaking may borrow from 
Scottish Water or a subsidiary of Scottish Water to enable it to carry out its 
authorised activities.  Those activities are those licensed under section 6 (1) and 
(3) of the 2005 Act, and those in which it engages by virtue of section 13(7) of the 
2005 Act.  These are the provision of water and waste water retail services in 
Scotland and England.   

 
Policy Objectives 
There is an existing order under section 14(2) in force which specifies the 
circumstances in which money can be borrowed from the Scottish Ministers and was 
prepared for the establishment of Business Stream in 2008, which was financed 
through borrowing from the Scottish Ministers.  Financing of Business Stream is now 
to be enabled to be conducted within the Scottish Water Group by means of 
transactions between its subsidiary companies. This order will therefore specify the 
circumstances in which the undertaking may borrow from persons other than 
Scottish Ministers, and will allow lending to be made available to Business Stream 
Holdings and Business Stream from Scottish Water or a subsidiary of Scottish 
Water, to ensure Business Stream can continue to carry out its authorised activities.   
 
Consultation 
Scottish Water and its subsidiaries along with the Water Industry Commission for 
Scotland have been consulted closely. No wider public consultation was carried out. 
 
Financial Effects 
There is no impact to the Scottish Budget, lending made under this order will come 
from within the Scottish Water Group. 
  
Impact Assessments 
No impact assessments were deemed relevant to this order. 
 
The Cabinet Secretary for Environment, Climate Change and Land Reform confirms 
that no BRIA is necessary as the instrument has no financial effects on the Scottish 
Government, local government or on business. 
  
Scottish Government 
Directorate for Energy and Climate Change, 29/10/2020 
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